Conqress of the Elmtrh States

WWashington, DC 20515

Protect Main Street From Anti-Competitive Swipe Fees
November 18, 2016
Dear Colleague,

We write in response to a November 15 letter you may have received from lobbyist Molly
Wilkinson, who represents a coalition of credit card companies and financial institutions that is
lobbying to repeal the swipe fee reform law that Congress enacted in 2010. Repealing swipe fee
reform would diminish competition and choice in electronic payments, dramatically increase
debit card swipe fee rates, and force American merchants and their customers to pay an
estimated $8 billion-per-year in additional fees to the nation’s biggest banks--with Wells Fargo
as one of the main beneficiaries. Repeal of swipe fee reform would easily be the largest
legislative gift to the banking industry since the 2008 bailout, and it would come directly at the
expense of Main Street merchants and consumers.

Congress enacted swipe fee reform in 2010 in order to place reasonable limits on widespread
price-fixing that was occurring in the electronic debit system. This reform law, known as the
Durbin Amendment passed after years of Congressional hearmgs Government Accountab1hty
Office reports,” Federal Reserve studies,” academic articles,” and press reports’ that
demonstrated that the interchange or swipe fee system was not a properly functioning market.
These analyses showed that the swipe fee system was actually designed and operated by Visa,
MasterCard and their card-issuing banks to avoid competition and to generate high fees that
exceeded what could be sustained in a normal competitive market environment.

For years, thousands of debit card-issuing banks and credit unions had agreed to let the Visa and
MasterCard networks price-fix the interchange fee amounts that all issuers in those networks
charged merchants each time a debit card is swiped. This centralized fee-fixing avoided
competition and diminished the issuers’ incentive to manage their operational and fraud costs
efficiently, because all issuers were guaranteed the same set of network-fixed swipe fees
regardless of how efficient or secure their card operations were. Visa and MasterCard had
incentive to constantly increase interchange fees in order to encourage issuers to issue more of
their cards, and given Visa’s and MasterCard’s dominant market power merchants could not
realistically refuse to accept these cards even as fees soared. The result was ever-rising debit
interchange fees--amounting to over $16 billion in 2009--that essentially functioned as a tax on
merchants to subsidize bank inefficiencies. By 2010, U.S. swipe fees had become the highest in
the world--in contrast to other countries where swipe fees were minimal or even zero--and the
billions charged annually through swipe fees were ultimately borne by consumers in the form of
higher retail prices. In short, the system was rigged and market forces were unable to fix it.

The Durbin Amendment took on this rigged system in a careful way, providing that if a card
issuer with assets of over $10 billion lets a card network fix debit swipe fees on its behalf, then
the Federal Reserve must ensure that those swipe fees are reasonable and proportional to the cost
of processing the transaction. The Durbin Amendment actually discourages price fixing, because
if a bank is setting its own swipe fee rates, those rates are not regulated by the Durbin
Amendment. Only those fees that big banks let a card network fix on their behalf are regulated.



The Federal Reserve’s 2011 rule implementing the Durbin Amendment reduced the average big
bank debit swipe fee from 44 cents to about 24 cents--a meaningful reduction, though 24 cents is
still far higher than big banks’ actual cost of conducting a debit transaction, which is just a few
cents. Initially the Fed issued a proposed rule that was far lower than 24 cents, but the Fed
unfortunately altered its rule and raised its cap in response to heavy lobbying by the banks and
card networks.

Note that the Durbin Amendment allows small banks and credit unions to continue to price-fix
debit swipe fee rates without limitation, and as a result, those institutions currently receive
significantly higher debit swipe fee rates then their big bank competitors. This is a boon to
small banks and credit unions, which they have used to win business away from the big banks.

In fact, the Philadelphia Fed studied this question earlier this year and found that that interchange
revenue “continued rising for small banks” after reform."

Swipe fee reform also put an end to Visa and MasterCard’s anticompetitive habit of paying
incentives to banks to block other debit card networks from handling the banks’ debit
transactions.” Repealing this provision would likely be the death knell for smaller debit
networks that are trying to compete with Visa and MasterCard, and it would create a nearly
insurmountable barrier to entry for new market competitors in the debit system.

Ms. Wilkinson argues that merchants did not pass on savings from the law, but this reflects her
lack of understanding about competitive markets. Cost savings are passed along from merchants
to consumers to the extent that the merchant marketplace is price-competitive. Most merchant
sectors are very price competitive, particularly the markets for goods that consumers rely upon
the most such as gas and groceries. While it is difficult to measure consumer savings of swipe
fee reform on a product-by-product basis,"" the aggregate savings for consumers are significant
and should be preserved.™ And when banks and card networks bemoan that consumers have not
saved enough from swipe fee reform, they never seem to mention that they aggressively lobbied
the Fed to reduce the amount of savings consumers could achieve.

Ms. Wilkinson also argues that the law reduced free checking. In response, we simply point to
the American Bankers Association’s own figures, which show that free checking is still widely
available to consumers. In fact, the ABA reported in 2015 that “the majority of Americans--61
percent--pay nothing at all for bank services”--an increase from the 53 percent the ABA reported
had free checking when the legislation passed in 2010.*

The bottom line is this: repealing swipe fee reform is a nonstarter for Main Street merchants and
consumers. It would be a massive giveaway for Wells Fargo and other big banks at the expense
of local grocery stores, gas stations, retailers and the customers who support them. Congress
should stand up for Main Street and reject this repeal effort--and Congress should focus instead
on reining in the new schemes that banks and card networks are setting up to rig the credit and
debit card systems in their favor. We encourage you to read our op-ed on these new schemes
and how Ms. Wilkinson’s coalition is seeking to distract your attention from them.

Thank you for your consideration.

bk ™ it

Richard J. Durbin Peter Welch
United States Senator Member of Congress
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